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REMARKS 

Reconsideration of the present application is respectfully requested. Claim 3 has been 
cancelled and claims 1 , 9, and 1 3 have been amended to better distinguish the claimed subject matter 
from the cited prior art, thus placing all of the claims remaining in this appUcation in condition for 
allowance. 

Li the Office Action mailed August 1 0, 2004, claim 9 was rejected as being indefinite 
because of the incorrect spelling of pyridoxins Claim 9 has been amended to traverse this objection. 

Claims 1-3 have been rejected as anticipated by or obvious in view of the teaching 
of Ehrenpreis, et al. ('843 patent). Claims 1-3 were also rejected as being anticipated by or obvious 
over the teaching of Kirshner, et al. ('600 patent). Claims 1-4 were rejected as being anticipated by 
or obvious fi:om Sorgente ('787 patent). Claims 1-7 were rejected as being obvious over Petrus 
C519 patent) in view of Phillips ('389 patent). Claims 1-8 and 10 were rejected as being obvious 
fi:om the teaching of Herschler ('547 patent). Claims 1 and 9 were rejected as being obvious in view 
of Ehrenpreis, et al. ('843 patent), Weisman ('514 patent) and Hastings ('871 patent). 

Original claim 1 was rejected as anticipated or obvious over the '843 Ehrenpreis, et 
al. patent. (Section 5 of Office Action.) Claim 1 calls for an alkaline dietary and/or therapeutic 
supplement composition consisting essentially of a supplement agent and a calcium, magnesium 
and/or potassium hydroxide, chloride, di-phosphate, carbonate, gluconate, bicarbonate, phosphate 
or sulfate electrolyte. The claim specifies that the agent has a initial pH of 6 or less and a sufficient 
amount of added electrolyte to raise the pH of the combination to about 8 to 1 2.5 thus causing rapid 
extracellular, intercellular, and intracellular movement of the agent into all cell structures of the 
person's body. Upon ingestion of the alkaline composition with food or a beverage, the presence of 
the alkaline electrolyte additive increases the effectiveness and fiinctional utilization of the 
supplement agent while the alkaline composition is in the person's stomach. 

The '843 Ehrenpreis, et al. patent relates analgesic and anti-inflammatory 
compositions consisting of the combination of a first therapeutic agent selected from the group 
consisting of D-phenylalanine, DL-phenylalanine, D-leucine, DL-leucine, and hydrocinnamic acid 
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and a second therapeutic agent selected from the group consisting of aspirin and a non-steroidal, 
aspirin-like anti-inflammatory, antipyretic agent. In the prior art section of the '843 patent, the 
patentees reference a commercial drug, sold under the trademark "Deprenon" that was available for 
treating depression. The Deprenon formulation was said to include 3 mg. of magnesium stearate in 
a formulation totaling 147 mg. of ingredients. 

The Examiner has asserted that because the composition of Ehrenpreis contains the 
same components of the claimed invention, "the claimed functional attributes would be inherent in 
the referenced composition." No scientific support is provided for this assertion. First, Ehrenpreis 
does not teach the provision of an agent selected from the group consisting of water soluble acidic 
vitamins, bioflavonoids, minerals, trace minerals, whole plant food products containing 
phytonutrients, herbs, and mixtures thereof. The phenylalanine, leucine, hydrocinnamic acid, aspirin, 
and pervidone medicaments referred to in the Ehrenpreis '843 patent, or equivalents thereof, are not 
one of the recited supplement agents in claim 1 . Magnesium stearate was included in the referenced 
prior art Deprenon drug formulation as a lubricant and was not present in a sufficient amount to 
significantly increase the pH of the active agents, and especially not an amount that would raise the 
pH of the drug composition to the specified range of 8 to about 12.5. 

Magnesium stearate is only incidentally referred to in the '843 Ehrenpreis, et al. 
patent as being the constituents of a prior art drug. The patentees do not teach or suggest the 
inclusion of magnesium stearate in any amount in the analgesic and anti-inflammatory compositions 
described in the disclosure of what the inventors deemed to be their invention. Thus, Ehrenpreis, 
et al. provides no motivation by the mere mention of a prior art drug in the '843 patent, to combine 
the claimed supplement agent and a recited alkaline electrolyte additive or additives of the present 
invention, in which the alkaline additive is provided in an amount sufficient to raise the pH of an 
acidic supplement agent. Contrary to the Examiner's assertion, the amount of the magnesium 
stearate in the Ehrenpreis '843 patent does not overlap the amount of the recited electrolyte additive 
as called for in claim 1. The Examiner's rejection is based on three speculative, unsupported 
assertions that are without factual foundation, i.e., (1) the fimctional attributes of the claimed 
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invention "would be inherent" in the referenced composition, it would (2) "appear" that the (3) 
"reference composition must also function in the manner claimed." (Emphasis added.) The 3 mg. 
of magnesium stearate in the Deprenon drug composition would not inherently provide the 
functional attributes of the present invention and would not function in the manner of the present 
claimed invention. Similarly, claim 2, dependent from claim 1 specifying that a sufficient amount 
of the alkaline electrolyte additive is included in the composition to increase the pH to a range of 
about 8 to about 10.5 is not taught or suggested by Ehrenpreis, et al. 

Claims 1-3 were also rejected as being anticipated or obvious over Kirschner, et al. 
(Section 6 of Office Action.) Attached hereto are copies of a declaration by applicant Homack 
accompanied by supporting exhibits submitted to the Patent Office in applicant's prior application 
Serial No. 09/706,005 on which this application is based, confirming that the conception and 
reduction to practice date of the invention claimed in this application was at least as early as July 23, 
1998. The declaration and the attachments are of such character and weight as to establish 
conception and reduction to practice of the subject matter of claims 1 and 2 prior to the April 30, 
1 999 effective filing date of the '600 Kirschner, et al. patent. Accordingly, applicant has swom back 
of the April 30, 1999 filing date of the Kirschner, et al. patent, and the '600 patent to Kirschner, et 
al. is not aprior art reference under 35 U.S.C. §§ 102(e)/ 103 against remaining claims 1 and2ofthis 
appUcation. 

Claims 1-4 were rejected as being anticipated or obvious over the Sorgente, et al. 
patent. (Section 7 of the Office Action.) The '787 Sorgente, et al. patent was filed April 2, 1999. 
Thus, the Homack swear back declaration also removes the '787 patent as an effective reference 
against claims 1, 2, and 4 of the present application. 

Claims 1-7 were rejected under 35 U.S.C. § 103(a) in view of the '519 Petrus patent 
or the '389 Phillips publication. (Section 10 of the Office Action.) The Homack declaration also 
swears back of the September 9, 1 998 effective filing date of the ' 5 1 9 Petrus patent, and the effective 
filing date of August 25, 1999 of the Phillips patent. Accordingly, the Petrus and Phillips patents 
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are not effective prior art references against the subject matter of claims 1 , 2, and 4-7 of the present 
application. 

Claims 1-8 and 10 were rejected as being obvious in view of the '547 Herschler 
patent. (Section 1 1 of the Office Action.) The '547 Herschler patent teaches only that MSM may 
be useful as a carrier or adjuvant for pharmaceutical compositions and that functions as a tableting 
or granulating aid for medicaments, particularly those unstable in water. Herschler states that a wide 
variety of pharmaceutically active agents can be formulated with MSM into storage stable 
pharmaceutical mixtures wherein a laundry list of supplements may be added iif desired for their 
specific additive therapeutic properties. Magnesium oxide is described as a component of the 
formulations. However, magnesium oxide is poorly absorbed, serves in the Herschler formulations 
as a tableting agent only. Claims 1, 2, 4-8, and 10 exclude oxides of magnesium, which are of 
limited solubility and thus the claims are patentable over Herschner, et al. 

Claims 1 and 9 were rejected as being obvious in view of the Phillips, Ehrenpreis, et 
al., Weisman, and Hastings, et al. (Section 12 of the Office Action.) Phillips cannot be reUed upon 
as a reference against claims 1 and 9 in view of the Homack swear back declaration, Supra. 
Ehrenpreis, et al., was addressed in the remarks regarding Section 5 of the Examiner's Office Action. 
Neither Weisman nor Hasting, et al., include an alkaline electrolyte additive in their formulations 
and thus these two patents have no relevance to the patentability of claims 1 and 9. 

Applicants respectfully submit that a timely Notice of Allowance of claims 1 , 2, and 
4-13 should be issued in this case, terminating what has been a lengthy prosecution extending over 
a period of more than four years. Should the Examiner have any questions, please contact the 
undersigned at (800) 445-3460. 

A three-month Petition for Extension of Time accompanies this Amendment, along 
with a check in the amount of $510.00 for the petition fee set forth in 37 C.F.R. § 1.17(a). The 
Commissioner is hereby authorized to charge any additional fees associated with this commimication 
or credit any overpayment to Deposit Account No. 19-0522. 
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Respectfully submitted, 
HOVEY WILLIAMS LLP 




Warren N. Williams, Reg. No. 19,223 
2405 Grand Boulevard, Suite 400 
Kansas City, Missouri 64108 
(816) 474-9050 



ATTORNEYS FOR APPLICANTS 

Attachments 

Docket No. 30090-CNT2 
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